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The Law:

The specific sections of the assisted Decision Making (Capacity) Act 2015 (ADM Act) which 

contain the statutory direction that a person’s capacity is hence forward for ALL matters to 

construed functionally is firstly Section 3, which defines it, and in the subsections expends 

on that definition.  Section 8 which relates to the Guiding Principles to be followed by ALL 

Interveners mirrors Section 3 as well as adding more principles, at lot more than just “will 

and preference” which is often used as a shorthand for the functional approach.

The slides accompanying this presentation sets out the relevant sections of the ADM Act but

rather then put them into this paper I decided to include below an Article I was asked to 

write for a book subsequently published by HSE in collaboration with National Office for 

Human Rights and Equality Policy, The Decision Support Service and UCC. That book is 

entitled “The Assisted decision Making (Capacity) Act 2015: Personal and Professional 

Reflection”. In the article I set out what my experience since I started working with Sage 

Advocacy had revealed to me as the four cornerstones of the ADM Act, each of which relate 

either directly or indirectly to the functional approach to capacity. 

As it was written for a book also containing personal reflections by people who will benefit 

from the ADM Act, it is not written in legal language but in terms that I hope makes it easy 

for anyone reading it to understand, and therefore in itself represents a translation of this 

law into the vernacular which is of course a part of the, now statutory, obligation on ALL 

professionals.

“Personal Reflections on experiences with the ADM Act 2015

I have been involved with the ADM Act and its concepts from before its enactment. Post it’s

enactment, in my role as legal adviser to Sage Advocacy I have given presentations on the

Act to a variety of professionals. That, along with my input into Sage Advocacy case work

has led to me believing that the following are four corner stones of the effective use of the

concepts enshrined in the ADM Act:

 always assume that everyone is capable of being supported to make decisions about

themselves for themselves, and if they patently cannot (as with a person who is in a

coma) still honour their right as a human being to self-determine by finding out what

they would want for themselves in these particular circumstances;

 the functional approach to capacity is not about “what to do”, it is about “how to do

it effectively”; 

 the legislation is not just about “the relevant person’s” rights, it is about balancing

and prioritising “the relevant person’s” rights against the similar rights of everyone

else, whilst realising that systems have rules, not “rights”;

 it is about collaboration between all professionals and others called upon to support

a “relevant person”, which requires us to recognise the skill set of others as being

potentially more suitable to support this particular individual or “relevant person” to

use the expression used in the Act, to make this particular decision.
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Alternatively, and more simply put,  (by the Sage Advocacy colleague who organised and

accompanied me when I gave presentations on the ADM Act around the country and who

had no previous experience of law) “it’s really about plain ordinary good manners”! That is

so, because it is good manners to recognise the humanity in others and therefore their right

to self-determine.

So why, if  it  is that simple, do we need legislation to ensure that vulnerable people are

treated with plain ordinary good manners?

For those of you who think that the how and why don’t actually matter, I disagree, on the

basis  that  the  change  in  behaviour  required  to  comply  with  the  Act  on  the  part  of  all

citizens, including those who may be classed as “relevant persons”, is in my opinion best

explained by contrasting it with previously accepted behaviours.

I feel it is only fair to explain this by reference to myself and my own professional training

and behaviour as a solicitor in private practice (for a very long time now!) and as a mediator.

It is a fact that the vast majority of instructions received by solicitors in practice follow the

exercise by the solicitor of the functional approach to capacity in relation to their client’s

ability to comprehend the legal matter being undertaken, whether that is the purchase or

mortgaging  of  a  property,  bringing  or  defending  a  court  case,  or  making  a  Will  or  an

Enduring Power of Attorney. However (although to be fair not always) when it came to the

assessment of a person’s questionable “ability to manage their own affairs” either because

of an Illness (a diagnosis of dementia) or because the instruction they were giving their

solicitor was, in the opinion of that solicitor or others, an “unwise decision” (the outcome

approach  to  capacity,  now  outlawed  in  the  ADM  Act),  that  functional  approach  went

straight out the window and in instead came the “status approach”. 

This was partly because of the 1870 Lunacy Regulations, partly because very few solicitors

were aware that there are three distinct internationally recognised approaches to capacity,

and partly  because,  historically  and culturally,  a  person making what  society  in  general

regarded as an unwise decision was seen as being, literally, mad. This came home to me

when  I  remarked  upon  the  large  size  of  a  particular  rural  (and  no  longer  functioning)

“county mental  home”, and I  was told that people had been “put away” there for such

things  as  “not  wanting  to  take  over  the  family  farm”,  presumably  on  account  of  the

“unwiseness” of that particular decision.

Needless to say those with an intellectual disability or brain injury would very seldom get as

far as a solicitor’s office anyway, such was the presumption of lack of capacity. The fact that

this presumption was the opposite to that enshrined in common law was ignored, hence the

need to  specifically  incorporate  it  into  statute  law as  the  starting  point  for  all  decision

making for everything and everyone.

So to my next cornerstone, how to “do” the functional approach? I was struck by the House

of Lords stating in their review of the UK Mental Capacity Act 2005 that professionals “did

not understand the functional approach to capacity”. Somehow the statutory explanation

that it is issue and time specific clearly was not assisting that much. Like the UK MCA Act,
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our ADM Act doesn’t define either the functional approach in terms of what it is, so much as

what it is not, when it states that a person will only be regarded as not having the ability to

make a particular decision if they are not, at that time, able  to understand the decision to

be made, (even when an explanation in terms appropriate to them has been given), retain

that information for long enough to use it to make the decision, and then communicate

their decision.

It wasn’t until doing a Master’s Degree in Mediation and Conflict Resolution that I came

across a positive and more readily understood explanation for the functional approach to

capacity.  This  was  in  an  Article  entitled  “From  Determining  Capacity  to  Facilitating

Competencies: A New Mediation Framework”1 and it described it in terms of “facilitating a

person’s competency” which “defaults to inclusion in the process in a way that determining

capacity does not”.

From this  description I  have come to use the analogy  of  a  tunnel  to describe both the

difference between the status and functional approaches to capacity as well as the “how to

do  it”  of  the  functional  approach.  I  ask  people  to  imagine,  that  as  someone  gradually

becomes unable to make all decisions without support, they enter a tunnel which, naturally

enough, becomes darker the further in they go.

 A professional is not facilitating a “relevant person’s” competency by standing at the mouth

of the tunnel and calling upon the relevant person to come and engage with them there.

This is the old status approach where a “relevant person” was marked down or defined by

what they cannot do compared to a “normal” person, as in for example the MMSI.

Facilitating a “relevant person’s” competency is the direct opposite to this. It requires the

decision supporter to enter the tunnel themselves, locate where the relevant person is, stay

there with them and communicate and work with them in their space in order to find and

then enhance whatever decision making ability they have. 

It is this difference in approach, which necessitates a complete change of culture, that can

cause tensions amongst doctors and other professionals. 

“Doing” the functional approach inevitably requires good competent communication skills.

Those  skills,  such  as  paraphrasing,  summarising,  reframing  and  the  different  types  of

questions can be learnt. 

Personally speaking, it was only when training as a mediator that I truly understood and

learnt these skills along with, and just as importantly, when to use them to best effect. This

in turn increased my confidence in my own ability to make people’s decision making ability

as good as it possibly could be.  It also shortened the time I needed to spend with them.

Story telling is a communication skill that can be used to great effect too, as well as simple

ordinary explanations using analogies. For example I once calmed an angry gentlemen (with

dementia) who couldn’t understand why his money no longer appeared to be “his” after his

EPA had been registered (by me as his solicitor), by asking him if he still did all the heavy

1 Crawford S.H., Dabney L., Filner J.M. and Maida P. (2003) From Determining Capacity to Facilitating 
Competencies: A New Mediator Framework. Conflict Resolution Quarterly Volume 20 No.4 Summer
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work in his garden himself. He answered no of course not, “he had a man who did that for

him”. I then pointed out that it was the same with his money as with the garden. It was still

his garden, (and by analogy his money) and his adult children (the attorneys) were, like the

gardener, just giving him a hand out with it. He immediately understood and relaxed and

even thanked his attorneys for their help. 

A knowledge of a person’s background can also greatly assist with communication. A person

who has  worked all  their  life,  as  a  builder or  engineer  for  example,  will  not  forget  the

meaning of terms used in their profession, like foundations, bricks etc.

My third cornerstone comes from my experience with a woman who asked me, after she

had listened to a presentation I gave on the ADM Act, “whether it meant that her mother

had  the  right  to  expect  her  to  stay  at  home  and  look  after  her”.  I  promptly  replied

“absolutely no, that she herself has her own right to make decisions for herself about how

she wants to live her life”.

The ADM Act is (quite rightly) described as “rights based”. It’s purpose is to ensure that the

rights of “relevant persons” are respected and honoured. It does not mean however that

the rights of those people who surround a “relevant person“ do not also have to be taken

into account and balanced against those of the “relevant person”.

The reality is that in our modern world “no man is an island”, and therefore most decisions,

for example such as where a “relevant person” (who needs supports with ADLs) wants to

live, affects other family members too, some of whom may themselves also be vulnerable. 

This is where it becomes necessary for us to view human rights as being part of a hierarchy

with those higher up on the scale needing to give way to those rights which are lower in

rating. For example, the right of adult children or healthcare professionals to “put” an older

person in residential care so that they can be free of worry about their parent/patient is a

far lower right in the hierarchy than the right of that elderly person to remain living at home

even if they may be a “fall risk” once that risk is understood and accepted by them. 

However, the right of hard pressed adult children rearing their own young families as well as

holding down jobs, to say that they cannot meet an elderly parent’s expectations that they

be attended upon daily by their adult children, may just trump the right of that parent to

remain at home with the sole assistance of their adult children. 

Every person’s circumstances and needs are unique to them, but we all have identical rights.

Good communication is these circumstances is crucial and the family may well benefit from

the intervention of a skilled mediator. 

Systems however do not have rights, they just have rules. The rights of an individual will

always therefore trump the rules of a system. This is the essence of “person centred care”.

This is also why an independent advocate who is outside the “system” may be the best

person to support a “relevant person” in their decision making.
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We are all aware from our own experiences, both professional and personal, that, “there is

no bright line separating capacity (to make decisions) from incapacity”2. In other words the

ADM Act does not “do” black and white, it only does grey. 

If we therefore undertake work where we are likely to encounter a “relevant person”, we

need to become comfortable “working in the grey”, even though it is seldom a comfortable

place to be!

In  Sage  Advocacy  we  have  a  policy  that  where  a  particular  client’s  ability  to  make  an

informed decision is in doubt, more than one of us will attend upon that client to endeavour

to support them. In other words, we collaborate together to support a client in recognition

of their right to self-determine.

In my opinion it takes a professional with a deep down belief in the fundamental human

right of all persons to make decisions for themselves, to accept that, where this particular

“relevant person” is concerned, I am on my own “not enough” to honour that right of theirs

with regard to this particular decision and they deserve the help of another. That “other”

may be another professional, or, as I found when unable to understand a question being

asked of me by a gentleman with Down’s Syndrome, the assistance of someone more able

to understand him, which in this case was his friend who also had Down’s Syndrome.

In my experience, even when you fundamentally believe in what the ADM Act is seeking to

achieve, expect that you will find yourself being challenged in that belief both internally and

externally. This is par for the course when “working in the grey”. 

Mary Condell is a solicitor and Mediator and is in-house Legal Adviser to Sage Advocacy, an

advocacy service for vulnerable adults, older persons and healthcare patients. “

Conclusion:

The Decision Support Service, in compliance with the obligation imposed on it by the ADM

Act, published for public consultation in all nine draft statutory codes in relation to the ADM

Act. The final Codes should be available soon after the Amending Bill has been passed. The

primary code is the Code for Supporting Decision Making and it is an overarching Code.  I

would  therefore  urge  you  to  digest  it  as  well  as  the  Code  relation  to  your  particular

profession if you are a lawyer, a healthcare or financial professional, or representing one, or

representing a person who is an “intervener” within the meaning of the ADM Act.

Supporting  decision  making  (also  known  as  the  functional  approach  to  capacity  or

facilitating  a  person’s  competency)  is,  in  all  circumstance,  a  “process”. That  process

requires, inter  alia,  good communication skills,  empathy,  a  real  commitment to a  rights

based approach as well as the ability to reality test options with a relevant person so that

they can make an informed decision. It does of course also require time and patience. I

2 Wood E. (2003) Addressing Capacity; What is the Role of the mediator? 
http://www.mediate.com/articles/woodE1.cfm.
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suspect that it is the “time and patience” aspect, most particularly the time piece that will

be  regarded  as  the  most  difficult  to  achieve.  If  so  then  professional  practice  (all

professionals’ practice) has to adapt to the law, not the other way around. 

In short, this legislation, while quite easy to understand, does pose quite a challenge for all

of us when it comes to “how to do it” effectively.

Mary Condell
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